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INTRODUCTION TO ESTATE PLANNING

THE ORGANIZING PRINCIPLE OF AMERICAN LAW OF DONATIVE TRANSFERS

Freedom of disposition; donor’s intention

D 4 " = 1 & 1
V4 - 1 ) 1 & @) /7 E E
+ 2 *
4 . . .
4 ")
E E 2
: I
a. Rationale. 4 KT +
) [ ]
c. Effect of a donative document. © 2 (
"2
)

THE RIGHT TO INHERIT AND THE RIGHT TO CONVEY

Property as wholly usufruct (Jefferson)
A4 2 - ) ° )

2 ( ) B(1)

Property & wills as creatures of law (Blackstone)

A | ( (" (
) ( )
- 2 B (2)
Inheritance as a right, divine in origin (Locke)

@ y: . . )
( ") - 4 Property
D* & B (2-3)

THE PoLiIcYy OF PASSING WEALTH AT DEATH

Arguments for inheritance
$ I & ) 2 (11)
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Arguments against inheritance
3 K %l& A % 2 C
B (13)
14C ) | - 2 - 2 A -
) " BNA" B
AL4M - 2
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C B (14)
A: % - ) 2 ( ( 2
2 - -
B (15)

Part of a longer article advocating a presumption against inheritance; broad
applicability of escheat; and heavy gift taxes

A4 -
% B (16)
AL3M - B
Part of a longer article advocating a strict $1m cap on any bequest or gift; donor
would have absolute power to distribute property under this scheme; anything

remaining  escheat

Other forms of inheritance

1 E % A B (18)
A B (19)

D B
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THE PROBLEM OF THE DEAD HAND

Shapira v. Union National Bank, Ohio 1974



Reasonable partial restraints on marriage will be upheld.

0 2C " " ! " (21)
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- 2 B(23)
contra " 2
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More on partial restraints
D " =8 I+
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2 B (27)
: 2 reasonably likely to occur
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Destruction of property at death & waste

] A B (28)
D 0"4 = ") A 2

TRANSFER OF THE DECEDENT’S ESTATE

Probate property

2 P
(30)
2
Nonprobate property
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Terminology issues
4 " (32
4 devises devisees bequeaths
legatees
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Assigning a personal representative
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Summary of probate procedure

2  (34)
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D F C ancillary jurisdiction
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Letters testamentary E
Letters of administration

2 incommon form) in solemn form
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) 2 E 2 informal probate™ 2
formal probate” (34-35)
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Is probate necessary?
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(35-36)
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7/ A ) B (38)
A2 % B
5
& ( collection statutes )
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Universal Succession
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) -2 (39-40)
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PROFESSIONAL RESPONSIBILITY

Duties to intended beneficiaries

Simpson v. Calivas( 3 ? - (49)
Intended beneficiary of a will does have a CoA against the drafting attorney
because of the obvious forseeability of harm to the beneficiary.
Here, intended beneficiary sued drafter of will for negligence and breach of
contract for failing to draft a will that reflected to actual intent of the testator.
Trial court directed verdict for defendant; NH SCt reversed.
/ 2
2 2 (51)



+ duty of reasonable care 2 (50)

3 ) ¢ %
A 2) 2 FooB"
E ) 2

Trial court was inconsistent in its admission of relevant evidence to

clarify ambiguity in one of the will’s terms.

AQ ( % 2
E - B (52)
. . c

(52-53)
generally, probate court construes will; court of gen jx decides negligence issue;
most gen jx courts reconsider question of testator’s intent

N c ” ) . .
% A
% 2 B 2 2 A
C B@ )
o C %o % " (53-54)

Conflicts of interest

Hotz v. Minyard(5 : (54)
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INTESTACY

Uses of wills
+ (59)

1
5

5) 2 I )2 < 2
4 E

Usual procedure for review of probate-court decisions

5 N )
L+ M
5

GENERAL INTESTACY SCHEME

Share of surviving spouse
Shares of descendants/half-bloods
D

</

+

5

Issues affecting intestacy and wills
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1
3° ) " (77)
-+ 2 - )
)
9 "
> =66 " 2 ")

INTESTACY UNDER THE UPC

UPC § 2-101. Intestate estate
+ 2 -



UPC 8§ 2-102. Share of spouse
I
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or + )) °
55" # 55 ))
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G % S2 I
))
UPC 8§ 2-103. Shares of heir other than surviving spouse
+ - = 55 * I
- 2
C
2
- I
- C
(
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INTESTACY IN VERMONT

14 V.S.A. 8 401. Share of surviving spouse
+ -
+ <0 2 F -

14 V.S.A. 8 403. Surviving spouse to receive household goods

14 V.S.A. § 461. Interest of widow in real estate

L] <0
$ S 2

55
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14 V.S.A. § 474. Husband'’s interest

5} =.8

14 V.S.A. § 551. General rules of descent

"4 % and
G 6%
1
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+ 2 -
6" E %
4 2
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In re Martin’s Estate, Vt. 1923
Course pack p. 4
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=66 6"(Hatchv. Hatch( >
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: - (79)
K A B (81)
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SHARE OF SURVIVING SPOUSE

Policy issues
" 8 J8.

DOMESTIC PARTNERS AND INTESTATE SUCCESSION

The ongoing debate
" 86J8-

“Common disaster”

9 5
(2

) )

SIMULTANEOUS DEATH

(73)

(course pack 5)



TRANSFERS TO CHILDREN

Adoptions & adult adoptions

D ) 2°F
Hall v. Valladingham( / ;5 (83, 86)
- & 2 - 2
Minary v. Citizens Fidelity Bank & Tr. Co.(H 8- (89)
- = " % 2
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“adopting” parent failed to perform—nonreciprocal because only the
parent breached
& ( 2 E (88)
-+ 2 )
+ ) 2 (92)

Equitable (virtual) adoption

O’Neal v. Wilkes( @ - (94)
- ? 2 % 2 1 )
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Which law applies for adoptions?
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Posthumous conception
Woodward v. Comm’r of Social Sec.( / (102)
- ) F
mn 1 L 2
"1
- " (108)

Surrogate motherhood & married couples

Johnson v. Calvert( ;6 --8 : 0" (111)
- ? 2 ( -
V4 2 -
(112)
In re Marriage of Buzzanca( : ; (112)
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Advancements
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BARS TO SUCCESSION
Homicide
In re Estate of Mahoney( > 88 (126)
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Estate of Covert( 3 U N %
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Disclaimer
D ( ( " (132)
-1
5 T == 6( 8

CL intestacy: heir still takes title, but disclaimer passes it on
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A "B (132)
Advantages
saving estate taxes (133)
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Can’t be used to avoid debts to the I.R.S., Dryev. U.S.(9 5

Medicaid
-z % 7/ 2

- 08"
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(134)
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WILLS: CAPACITY AND CONTESTS

MENTAL CAPACITY

The test of mental capacity

4 2 2 % - - - | (141)
- "4 E
"4 2F 2
0" 1 % -
n D - -
capability( % -
%
- I
- < - " (145-46)
* )
In re Estate of Wright( - 08 (141)
- x0T (142)
- M 2 2 )
(2 ( ( ) (
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B (144
would ) 2 ) %
A ( B
) 2 - 2
(145)
Why require mental capacity?
A B (146)
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Insane delusion

4 2 A B (148)
- & )
= (
- /F ) ) 2
)
2
/7 )
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+ ) might have been (Inre Honigman(3U 8
(150)
In re Strittmater( 3 ! .- (149
4 EA
K
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In re Honigman(3U 8 (150)
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) (152)
” 2 ( ) might
have been (153)
1
o F 2
2 (2 %
(155 n. 2)

UNDUE INFLUENCE

Undue influence is coercion

4 - (158)
AL (2 & B
+
- 2 (162)
) 2 (Williams v. Crickman( & ;

Establishing undue influence

/ J )
(167)



In re Henderson( 3 U (168)

: | (159)
"4 susceptible
" & disposition  motive E
0" & opportunity E
Ml result
2 A B

Vermont
In re Estate of Raedel( > ; (course pack 9)
Presence of suspicious circumstances is question of law for the
court, not for the jury
In the absence of fraud, preponderance proves undue

influence
0J2 A B
A" (
B
2 <"
9 C # ) "0
Estate of Lakatosh( . (159)
- $ v
- = 2 -
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Lipper v. Weslow(4 E 80 (162)
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(166)
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In re Will of Moses( / 8 (170)
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2 (0#72 2 )
) 0 4 2 0 (0
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Vigorous dissent (172)

In re Kaufmann’s Will(3U 8. (174)

H 2 7 )
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4 E )
4 F
E
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L M % - Foe
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Restatement (3d) of Property § 8.3
=;009 ( ( (160)
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Showing a lack of undue influence
Jackson v. Schrader( & 0 (161)
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No-contest clauses
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FRAUD, DURESS, INTERFERENCE WITH EXPECTANCY

Text pp. 186-97; not discussed in class.



WILLS: FORMALITIES AND FORMS

EXECUTION OF WILLS

Recommended Method of Executing a Will
See " 6

Testamentary intent

L% ( 2 % 25 " E
% E
- 4
& WI7T7XTIYXTIYG 06 ; - 0 ZhY
1 ) 4 54+/ 34+DUE34 34ATNYTXIYX

Not actually valid under 14 V.S.A. § 5; witnesses must actually be
present for testator’s signing. (Line of sight vs. conscious presence, p.
208)

The function of formalities

D (200)
- 3
)
- & 2
4 N 2 ) ) ' N
(201)
)
5 - - ( (
1 see / I A& E & ) %
(2 - B -6-" "
: - (201)
- - E K
Three basic requirements
" " (202)
5 FE C subscriptionN *  * " (203)
OII
(208)
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% NF 2
2
butsee .>5+ =6 C - 2
A2 2
B
/ 2 A
( - (-
) S
4 .

9 :=6 0 C 2 " " A

> B Y % .
. ( % .
C
If testamentary intent is the concern, shouldn’t matter when, after will
was originally signed, a witness also signs, so long as the testator
acknowledges signature/will at time of witnessing; acknowledgment
indicates that the will still expresses the testator’s intent.
+ (210; 217)
- - . (
3 C (2 %

Stevens v. Casdorph( > ; (205, 206)

1 - ) % E
In re Pavlinko’s Estate( 6 (220)
? 2 -
2 A
) 2 B (221)
2
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InreSnide(3 U ; (223)
- 5 A - % B

(224)

constructive trust  trust

constructive trust = equitable remedy to cure unjust

enrichment;

no wrongdoing here. just mistake.

7

no; don’t know who the beneficiary would be.
or the trustee, for that matter. and having the
dead guy be the trustee for his wife wouldn’t
make any sense. dead people make lousy
trustees. they do, however, tend to do a good
job of upholding the duty of confidentiality.

Oll
2 I
2 I
) N 2
)
2" G
2 % G
Self-proving affidavits
4 ( "2 2 E
- 2 2 2 -
(217)
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- 2 ) (218-19)
9 = 6. 2" ) (219)
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Estate of Parsons( : ; (211)
Witness must be disinterested at exact moment of signing (213)
1 2 F -
A 2 %BN 2 %"
But 2 2 % "2
eg.( 2 0. see9 :-= 8 2" 0" +"
;8"
When a beneficiary predeceases a testator
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Mutual will

? )
) ?
2
Joint wills
5 * E 2 ) 2
(2 ) 2
EXECUTING A WILL IN VERMONT
14V.S.A. 85
n - O
o" - 2 and
P
P -
K - ( In re Estate of Cote( > . (course pack 12)
In re Moon’s Will( > 06 (course page 15)
- 2 - 020 0
C AE B 0 A (
(") B
See also 14 V.S.A. 8 10, purging statute
EXECUTING A WILL IN A UPC JURISDICTION
UPC § 2-502
" 20 0 0 0
"o 2 A 2 B "0 - "or
0 % -
2" ) A -
"B

Dispensing power

CURATIVE DOCTRINES
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In re Estate of Hall( / (231)
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0 ( E (dispensing power)
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In re Will of Ranney( 8 In re Groffman(

Substantial compliance
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- H (229-30)
0
2 F
A B E
AF "B E A B
In re Will of Ranney( 3 ! (226)
- - - ) - )
: 2 (also cited UPC § 2-503)
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Curative-doctrine koans
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HOLOGRAPHIC WILLS

Basic definition

First-generation holographic-will statutes

2 0 " (241 n.1)
0 .
5 FE C
date shows intent at a particular point in time
Kimmel’s Estate( . (237)
- * 0 2
Q * 1
. 5 ")
A - B
A - LM
(238)
E
Q 5° + 7
- & A B C - 7
- U (2 A
B (238-39)
(
( 2 2 % 2
" N ) 2 - (240 n.4)
- ( ()
Second-generation statutes
/7 ) 2 0 " (241 n.2)
5* 0
Estate of Johnson(+ K ; (242)
- 9 - # K 3
9 A ) B N ) -
- 4 2 printed words(
"N 2 2 0

all that was really missing was the verbs

Third-generation statutes
/ portions O " (241 n.3)
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In re Estate of Kuralt( / (245)
* 8< - ) w
-+ 6<
+ -
A B O (
5 2 % ( -
+ L L
0% C (2 -
: 6< ; (

How 1o AvoID WiLL CONTESTS

Make a record

+)

?)
2 ) E

Deal with family issues while alive

?) %

Leave something (not just $1) to every child
& 2 . )

Use revocable trusts

/7 2 "
. ) %
& E -
.9 ) - K .

Use other nonprobate property to transfer wealth

! ) )
x*
2 > 1" 4,1"
+ #
> w

REvVOCATION OF WILLS



Methods of revocation

"$ 2 C " E 2
Y A - " K
52 C - 0
/7 2 )% 2
) 2
C E
2 2
E ) C
"$
- 2 " " (
0"$ (269)
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- 9 =
) ) %
>5+
? )
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| " [% ) %
e}
9 := 6 -
>5+ =
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?
ya A B 2
7
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> N
9 :i 22 )
I(I

Lost wills

FE

) % 2

(262)
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(
E

(2

4 %
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In the absence of a controlling statute( 2

- ( J
Harrison v. Bird( + 0 (253)
0 E <;
( 0 )
* 2
+ ) )
4
0 )%
)
D2 - I
- ) 0 ) oo
0) % E
0 %
2 71
3
Thompson v. Royall( > 0. (255)
: ) C )
( (256)
- C
. ) %
D) 2 P
) %
C
Warner v. Warner’s Estate(> L\ 0.M (256)
- [ P
( ( " A
- [A:
5 ) %

Partial revocation by physical act

) 7))
04& O<
(
)
)
7
(257)
L
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) 2 P )
5 fE ) ) (2 .
" ) ) T (299)
: )y 2D 0" =

Why fewer formalities to revoke?

+ 2 N
4 2 0 .

Negative wills

> 9 (2 >
0 2 ) "

DEPENDENT RELATIVE REVOCATION

Revocation based on factual orlegal mistake — no revocation

&) 2 & ( )
) 0 ) )% 0% (259)
- 9 10 (2 ) - ) (2
: % [ ) 2
presumptive( actual(
LaCroix v. Senecal( : 60 (260)
0 E % "2 C & 60
- N - 2
% 5 ( | 2 E
"t (260)

Codicil wasn’t really needed; court would have admitted extrinsic evidence to
identify the nephew.

: I & 6 " # ") %
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%

AL M ) %
( ) ) B(261)

Application of DRR requires evidence of c/ear intent that the old
will was revoked because the new will was believed valid

Limits on Dependent Relative Revocation

1DD I
- " ) or
" 0 ) %
- or( 2 ( 2 2 ) ")
Estate of Alburn( 80 (264)
- 0 I
"/ % 66"
"H %% 6"
-0 2 / % 2
))
1DD
- 0 ) H %% 02 )
/ % 2 ) )
H %% )
- A )
0 .
% B (266)
AL2M % L M ) 2
/7 % ) B(267)
H %% )
)) 7 % 2 ()
# ) C E
REVIVAL

Three doctrines of revocation & revival among the states

" X ) % X 0 (267)
: )



X - ) % X E X ))

X )%
Fo)
0" )% 2 1)) E
Q
9 :=6 D)) ) % (268)
" D) C ) )) |
) orA 2 C
) 2 )
2"D) X ( ) % X
)) |
- ) ) ) % )
)) )
X0 ) % X ) % X1
X Y% E E 0
%
COMPONENTS OF A WILL
Integration
+ E ( 2
- (271)
2 ) |
T E
" > (
0" ) E
S2 ) 20
6"
8" 0 )
) 2 ) )
) ) 2
Republication by codicil
+ E (272)
(0 % X ( X ( Y% X E
X E X )% X 2
See also : (272)
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D 2 only to prior validly executed documents 2
E n
2

) ) E )

Incorporation by reference
DC - E " T (273)
not recognized in all jx, e.g., Conn., La., N.Y. (278)

UPC § 2-513. Separate Writing Identifying Bequest of Tangible Property
- " |

2 - 20

. 2 # ) 2

writing may:

. 2 )
be written before or after will execution
2

Clark v. Greenhalge( / (273)
- 10 -

--10
- A - 2 -

as | may designate by a memorandum left by me and

known to Lthe executorM, or in accordance with my known wishesB

- 2 %
;|
? -
3 2 % 2 (275)
. : 2 % E ;
2 % 2
0 # 2 % A% B E
Johnson v. Johnson( , % 6. (279)
4 ( ( ( - - -
$ ) "I A4 2
! &%) 4 2
( " +
8( .- < <B
? -
? - (281)



? ) ) )

E ( (this is an aberration
of law)
Holographic codicil incorporated the typewritten portions by
reference. (282)

4 .
? 2 "
. ) o =
2 For % "2 2

Acts of independent significance

$ 2 ) ) A ) B
- (285)
nontestamentary acts
& ) A B E (& -5 2
& (& S/ 1 ) $7 7
U has a purpose distinct from
testamentary intent
& .< g 2 % E ) "G6% 2 ) C
" A B4 - 2 %
0O<
? - )
-6 - 8
3. .
2 % 2 C A
B )

UPC § 2-512. Events of independent significance
-7 2 ) )
v > (
whether they occur before or after the execution of the will or before or
after the testator’s death.

CONTRACTS RELATING TO WILLS

Chart of possible outcomes of a contract to make a will

A

>

0 > >

06




- )

0 Q Nothing happens

5 NH 2 " (287)

Contracts not to revoke a will

’ ?J (288)
-
(
- 2
A - 2 B (289)
/ (288)
)
2 F
I "
! 0 % )
Must be proven by clear & convincing evidence (289)
E o< H ) %
UPC § 2-514. Contracts concerning succession
H % ( ) % ( 2 2
2 |
") . ) H
" E H
and E ) ) ° H
- or " "t 2 ) - H
Foo< H
Breach
. ) - H H2
2 .
@ ") - H C
Gorton— E " C I
- A
0%
A 2
A . .
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course pack 24, 26

& F C T (#
2 I
+ ) 2 ) ) )
& " - ( Gorton
)
(2 A2
5 m
%N %
( ( (
& 2 (
? ) ( A 2F 0
2 2 )
2 A2 H # 2
Via v. Putnam( 6 (290)
- - ) % % P
2 " ?
: )
"y -
H ")

Minority rule
% -

See reasons for granting K beneficiaries priority (292)



NONPROBATE TRANSFERS AND PLANNING FOR INCAPACITY

INTRODUCTION TO WILL SUBSTITUTES

5 2 ) (295)
- 4 E ) 2 1

Reasons for avoiding probate

See p. 318—reasons for using a revocable trust

Reasons for choosing probate

2
* L ]
2 ( 2" "N J8
% -
$ -
2 -
Kinds of nonprobate transfers

Life insurance (296)

+ 2

A - 2 B

2 2 -

Pension accounts



2 - 2 E
Bank, brokerage, and mutual-fund accounts (297)
E.g.( ) E #

2 %
!

Revocable inter vivos trust
2 2 %2

“Imperfect” will substitutes (298)
E.g.(F N - ) 2 # 2

V4 2

REVOCABLE TRUSTS

Requirements for creation of a trust

+ settlor * " intends fiduciary relationship trustee
" property 2 beneficiaries™ (304)
2 2 2 "
2
+ C % (305)
No tax benefits for a revocable trust (" | "

Farkas v. Williams, 1ll. 1955

5 ) 2 (299)
$C
- $ C C ( C
Transfer of a present interest is crucial to a finding of nontestamentary
character
5 < 2
$ 2 (303)



? | 2 " contingent remainder 2 %

) ) % ( )
%
Revoking a revocable trust

In re Estate & Tr. of Pilafas( + K (307)

. 3 )

4 2 )% 2
- 9 % ( 2
* I< - ) %
) 2 2
2 ) % ) 2
- 2 - 2
) %

Some courts say that where the settlor is the T, writing in will is sufficient

Revocable trusts and creditors

State Street Bank & Tr. Co. v. Reiser( / - (308)
If probate estate is insufficient, creditors can reach the trust assets
o)
ALEM ) 2 ) )
(2 2 B (309)

Pour-over wills

$ " (310)
) y 2
0
D ) 1A
2 2 JuUAD) 2 4 B
/7 - ( 0
C (312)
> 2 (310)
4 E E
> .
E 0
> .




4 ) E E

2 0
UPC § 2-511. Testamentary additions to trusts
) ) )

14 V.S.A. 8§ 2329

- )
Clymer v. Mayo( / ;6 (313)

- ?2 # E

) ) ? 2
4  ldivorce. $ E?? 2

Divorce revokes interest in trust in the absence of an expressed

contrary intent. (314)
interest( trust( ) %

Using revocable trusts in estate planning

) 2 (316)
1 | 2
1 | 2
D) 2 2
z C "
- 2 ) 2
H (317)
& E 2 - 2
z 2
- 2 2
- ) P 2 0.8"
+) 2 (318)

LIFE INSURANCE, PENSION ACCOUNTS, BANK ACCOUNTS, OTHER P.O.D.s

Life insurance

A4
B (322)
D P8J E



< o " (323)

4
3 ) °
1 | | | | ( ) n
- %
) 2 (324)
) %
Pension accounts
ALAM 2 - E
B (335)
annuitizationN ) 2
+) " (334)
. " 2 E
" - E 2

OII

Joint bank accounts

Franklin v. Anna Nat’l Bank of Anna( & ;8 (342)
-z ") F
) ) 0

Totten trusts (savings account trust)

In re Totten( 3 U . (343 n.2)
- 0 ) " AO
A O
- A , 12 A B ) °©

9 : K > 1 " (343-44)
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Joint tenancies in realty
! 2 ) 2

PLANNING FOR INCAPACITY

Protection of Property

Conservator

% 2

Revocable trust

. P (

(344)



Protection of the person (350)
- - P

) )

Schaivo (354)

Disposition of the body (360)

:>5+
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CONSTRUCTION OF WILLS

MISTAKES OR AMBIGUOUS LANGUAGE IN WILLS

Traditional rule: no extrinsic evidence or reformation

- E ) "l (366)
E ) ) 2"
2) 2"
- 2"
2 -
. ) v
3
: actually (
0
Mahoney v. Grainger( / 00 (366)
- 5 -
A4 2 0B
(367)
A - -
2 E - 2 )
B
2
- A BNO ") 6
C (2 0 ( # %
%
) 2 A )) ° B
0 2 2
I 2 )

but isn’t that what the Rules of Evidence are for . . . ?

Rest. (3d) of Property § 12.1: Reforming Donative Documents to Correct Mistakes
(380)
- 9 2" 2 % )



Patent ambiguities

+ (369 n.4)
- 2" - 7se0- 8

5 F E ) ( )
- ) ) _

2 ") <0
- E )
Latent ambiguities

4 % (369 n.5)

. 4 E

"3 E (2
: (370)

CORRECTING MISTAKES WITHOUT REFORMATION

Table of causes and effects of will defects

C)

Effect: Lack of Volition

Cause: intentional wrongdoing | ©

Effect: Mistaken Terms

Cause: innocent acts * % (& VAR

“Mere erroneous description does not vitiate”

Arnheiter v. Arnheiter( 3! 68 (372)
- 0.7 0
: false demonstratio non nocet
) "
: - AO .B (
A? B ( 0
Estate of Gibbs( 8 (374)
- ") D2 I'H 0 -
H % D2 !
- I E
ALZM (
( ( % B

D 2




%o ( B

USING REFORMATION TO CORRECT MISTAKES

Erickson v. Erickson, Conn. 1998

4 0 2 Y% 2
2 C " (375)
- 2 .
- | ) (@377

) "

Policy for allowing reformation based on mistake

D %

- (378; chart, supra)
1 2) O (378)

T % 0 2 2 (379
AL M) . 2 " B(383)

Reformation possible for accidental omissions (383)
" ( ) - E ( see Estate of Herceg(

3U
2 ) 2 n
DEATH OF BENEFICIARY BEFORE DEATH OF TESTATOR

Concept of “lapse”

& ) o ) " (387)
1) )) O 0
- FE ) 2 )
Estate of Russell( - 8; (388)
") Q "#D 4 n# "
4#Q -
4 | Q F Q )
+ I
0 ") "



lapses Q 2 #

At common law

Specific/general devise (387)
Residuary beneficiaries

single beneficiary — 2

> 1 beneficiary & one dies -2

A B "
- FE 2

Demonstrative bequest ) 2 C 2
Class gift ) C o)) - 2

Antilapse statutes

: 2 ) ) "
- ) kindred O
F ! )) " (A )) B
(395 n.2)
9o : " (396)
" (404)
$ I 0
Allen v. Talley(4 E - (393)
- ") 0O A) "2 B
)) 2
UPC § 2-605 (1969). Antilapse; deceased devisee; class gifts (393)
-+ ) -
& ) %
- C - % P % C
2
))
UPC § 2-603 (1990). (course pack 73)
- (see 396)
)) ; ) 2
(M) X X ))

&
% 2 " % 2

YB"



- = - - 2 )) 2
not going to be on exam

14 V.S.A. 8 558. Devisee dying before testator; issue to take (course pack 96)

+ ) % 0
1) - ) " (
)) "
Jackson v. Schultz( 1 6 (398)
-0 % % "0 ") A
- B O L
A " B

A B A B )

Survivorship not required for many nonprobate transfers

» 1 - () 2 (397)
Class gifts

4 P 0 A" B (399)

- " (404)
Rest. (3d) of Property § 13.1. Class gift defined (399)

- = P 2 2 2 ° 2 #

% -
" 2
)
D o = 0 (400)
- 2 - # %
2 2 "

Dawson v. Yucus( & 8; (400)

" C 2 - 2

CHANGES IN PROPERTY AFTER EXECUTION OF WILL

Ademption by extinction
+ )  (405)



2F 2 E -
& " (406)
- 2 E
Wasserman v. Cohen( / 0 (406)

&

2 2 ) ( -

2 0
1 ) 2

Judicial methods of avoiding ademption

: ) - ) (409 n.3)

Amy EE %B

but A EE %W - 2 " value
: - - 2

- % ) ( " (409, 412)
- A EE %(B EE 2 / 2 (
7/ 2 C E - EE

: E

Mclntyre v. Kilbourn( / - (409 n.3(c))

A ) * B
-+ E (0 e (0
; *
. . : *
cf. - (285-86)
: E
L] ( ) O -

2 C ) 0 (409-10)
UPC § 2-608 (1969) (410)
UPC § 2-606 (1990)

- 2
K 2 - -
2" 2 - A "B
A - C) ) B



Ademption by satisfaction

+ 0O % ) E - (413)
- - 2C
cf. advancements, which apply under intestacy law
9 := 38 "I C - 2
cf. UPC 8 2-109 for advancements
<12 2 - -
- 0 2

Exoneration of liens

o>l "t "t 2 " (413-14)
< ) 2 "
- 2 .. > -4
g
9 := 8- ) o*
"t C 2
F A 2 B"
Abatement
0 ) 2 ( E ( 2C (414)
2
2
) )
# ) )
1 0
5 % | A& 2
X( &*) B
Seealso9 : = | ALEM 2 2B
2 (A 2 2
2 ") B O



PROTECTION OF THE SPOUSE AND CHILDREN

RIGHTS OF THE SURVIVING SPOUSE

Relevant questions

) ) 1
) )) ) )
0 2 ) > o - |
)
% 7
6" 2F 7
8" ) 7
o ) - 7
;" )
Entitlements of surviving spouse
5 2 (419)
- 2 "
) 2 (420)
D5+ C )) -
. (421)

&D+ 2
? (421)

9 = . " G 6% (422)

9 := .0 G %

))

1 " (422-23)

Scheme in Vermont is same for intestacy as elective share

Policy of elective share

(425)
55 2 C )



In re Estate of Cross( , 8 (430)

. QP 2 % % ) (431)
- C G )
3 QP
. ) 2 (*( E (
< (55 #
7/ C

not taking share  no Medicaid!
(here will had left spouse $0)

In re Estate of Cooper( 3 U 0 (433)

y 2 E . .

Property subject to the elective share

4 2 (438)
Sullivan v. Berkin( / ;- (439)
- 4 )
+2 F Q (444-45)
UPC § 2-202(d)
- 5 ) " (445n.4)
UPC § 2-202 (1969)
- AT B (447)
UPC § 2-202 (1990)
. ) 0 (448)
Waiver
+" 55 % ) (451)
-/ v
@ ) ) ( ( "
p*
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ALZM ) ) )

COMMUNITY PROPERTY

See pp. 455-62
3

OMITTED SPOUSE

Estate of Shannon, Cal. 1990

(462)
-0 - () "
0 ;8
0 77 -
%
C clear manifestation
) A LM "B
2
widow was already dead at this point; her estate was pursuing her claim.
Court’s indulgence of this claim shows the court’s emphasis on
partnership—economic theory—rather than support.
- %
spouse’s motivation may have in part been desire for recognition (“H
wouldn’t do this to me”)
) -
: ) ) 7
5 ) I



2" )
1’s estate argued that T had done this; widow got t’s pension fund,
but it was only $2k

or " ) O
1’s estate argued that keeping their property separate =
agreement/waiver, but court said no
- ) 2 -
5 - 2 ) - ) -

cf. divorces—e.g., UPC says that divorce revokes bequests to ex-spouses; in other cases,
the bequest is to “my (beloved) spouse,” so once divorce is final, the person is no longer
the spouse and the gift lapses

UPC: why choose § 2-301 rather than elective share?

) P "
: ( )) - "
)
: P
= 0 2 |
: ) % 2 -
2 2 2
E 2 ) -
2 C -

Omitted spouse & elective share under UPC
5 2 )
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RIGHTS OF CHILDREN

The domestic (non-UPC) approach

0 FE E *
’ P 2 E
FE
FE
- " (AL 2
/7 % P A B
- FE
9 := 0 "N2 %
.>5+ =668N2 A %
- E )
Azcunce v. Estate of Azcunce( (475)
: 2 2 2
- 2
2
In re Estate of Laura( 3 ? - (481)
-8 )
(483)
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UPC § 2-302. Omitted children.

14 V.S.A. § 555. Share of after-born child.

z " A

Other child-pretermission statutes

(V4 B
- 9 A
) (480)
V4 B
- $ A

%8B E

)

unless

2C

(481)

")

TRUSTS: CREATION AND CHARACTERISTICS

GENERAL INFORMATION

Creation of interest: wills vs. trusts

0
4
Five basic types of trusts
D) 2 (487)
- 0O O 0]
0 ) %

) (



@ 55
H X( W W ( H
4
O X A O " (
A ( B(A
4 (488)
- 0 E - (6 ( "
A A A
1
T X X
- = E2 2 2 - E2
: ) -
The parties to a trust
Settlor (489)
- 4 P )
4 2 P
5 2 2
- 2 c 2
( deed of trust )
Trustee (490)
- > ) )
2 2
4
A trust will not fail for want of a trustee
’) . 2 C 2 1]
( (
) ( 2 (491)
I
4 (492)
D)
: ( ) ()
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" (E
1 2
Beneficiaries (493)
- ? cC 2
/7 % -
- ) 2 N
(2
4 ) 2
c 2 [
(O A ( B
Trust vs. legal life estate
4 2 (494-95)
Commercial uses of the trust
$ -
(496)
@ K (497)
. K (

CREATION OF A TRUST
Need for intent

3 - (498)
A B A B %
A 2 B
A 2 2 B
Jimenez v. Lee( , -8 (499)
- 1 - * mn
- 4 2 C 2 (
: $ * a8
1 %

%

A*
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cC 2 " (502 n.3)

Precatory language
0 ) E A (BA B A B

Equitable charge vs. trust

0 2F |
: cC 2 " (502)

Recasting gifts as trusts

@ C ) (503)
- ) 2 " (" (% " (504)
2 " ) 2 "
9 ) - 2 K
C ) NF
2 2F 5 "

Necessity of trust property

4 ) res E (509)
unless, under Uniform Testamentary Additions to Trusts Act, the trust is inter vivos
and settlor executes a pour-over will

Unthank v. Rippstein(4 E 8. (509)

0 D "1 A 2 % G
E ) B
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) 0 2
A - B (510)
: 2
A " "B
- res
A -
2 B
Brainard v. Comm’r( - = 0- (511)
$ % E % -
: K Ires
2 L
Trusts vs. debts
QP )
(511 n.2)
Resulting trusts
c 2 ) 2 I (511)
- " E %
0O X ( A ( A A
D A X
- O )
" A B(
2F A 2 (%
B $ % 2 A9 B
A % " B(B $ %
- A( purchase money resulting trust
Taxation of grantor trusts
@ P E 2 - "2 -
2 ) (516)
- () 2
5 2 (517)
- 2
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E
' I
- ) 2 - E (
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)
E
-1 ) 2 )
) E C
I
2
) I
% 2 2 2
) 2 E E
mn - 2 2 -
A 2 B
Necessity of trust beneficiaries
+ ) 2 2 (518)
- 4
- 5 2 2
E 2 (519)
Clark v. Campbell( 3 ? 8
2 C A B 2 2
5 2 # ) - (521)
In re Searight’s Estate( , 6 (522)
- 4 2 F '



$C ( "

A B
Honorary trusts (526)
-, (2
/7 2 A ( - B
- 3 - 2 (2

Trusts for care of pets are valid for the life of the animal, UPC § 2-907 (1993)

Necessity (or not) of a written instrument

5 #5 C )) 2
5
Oral inter vivos trusts of land
2 C 2
Hieble v. Heible( : - (528)
D "4 = .. (529)

Oral trusts for disposition at death (530)
Olliffe v. Wells( / ;s

) A 2
2
& ) E E B
2 (531)
- 0 E %
Secret trusts (532)
- $C 2
E ) ) F
l )
Semisecret trusts
$C (2 2
- 3 E )
2C

RIGHTS OF BENEFICIARIES TO DISTRIBUTIONS FROM THE TRUST

80



P ) E (cf. business trusts; charitable trusts)

: 2
- - 2 -
$ ) )
Methods of classifying trusts
) E 2

&)

D) 2 ) 2

4 ( (

2 - 2

Mandatory trusts

4 2 (533)
Eg.(. 1 2

Discretionary trusts

4 ) (

- - (2 2 (2
Eg.(, 1 2 +( $(
/7 2 2F
Support trusts

- & 2

A ( ( B P magic words
: ) 2 C )

distribute  shall distribute ( (#

Discretionary support trust
- E

‘4 ( (
O’Shaughnessy E 6.."I ) ") %

may

U.S. v.



1 ) E2

RIGHTS OF THE BENEFICIARY’S CREDITORS

Discretionary trusts

Traditional rule: creditors can’t compel a trustee of a discretionary trust to pay the

beneficiary (544)
- $ . (

Creditors stand in the shoes of the beneficiaries and have no more rights than they do

5 C -
2 2
: ) 2 ) -
2
L ) ) -
AE B 2 < (
( ) K
(545)

Support trusts: discretionary + ascertainable standard — claims for child support
& alimony enforceable
-1 ) 2 2 2 (546)
D 4 #9 4 : F 2
#H#

D 0"4 =8| 2
94: =6 .|
(

2 2 B

Protective trusts

4 + + + (+

Spendthrift trusts
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Scheffel v. Krueger( 372 (549)

A £ .
4 2 - % -
4 4
’ Iz - - 2
E
: I 2 E
Tort creditors not excepted.
> .
Shelley v. Shelley( , 8 (550)
@ P2 @ (
% ( ) #
Cogswell ) ) °
2 A 2 %"
) ) (551)
- 4 2
E 2 -
2 F
Trust income reachable for child support & alimony. F "

Rest. § 59(a) not clear
UTC § 503 recognizes no exception

4 2

z 2
9 4 : =6 "5 ) (553)

- ") 2 ) )
2" - A B 2
"2 ) )
) < - 2
< 2 2 2
9 4 : =60 " E )
2 @ A
E E B
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) 2 - 5 95

)

no exception for tort creditors (555)

Furnishing necessary support

4 ( A ) B
2 " (
D 0"4 =6 2"
DF 94: =6 0
Federal tax liens
- (556)
Excess over amount needed for support
“station-in-life rule”l E
2
Percentage levies and spendthrift caps
5 -
JO - +P 67" » HPG 6%

Pension trusts
Dé5+ ) 2
( -

Bankruptcy
- 5 2 2 (557)

Self-settled asset protection trusts®

4 | 2 2
| A 2 2
y - | E B
5 ( .
(558)
+ 2 - (559)




Trusts for the state-supported
/ "2 (569)

Ql ) 2 )
Self-settled trusts (570)

A )

and 2 21

2 under any
circumstancesP ) 2
if discretionary trust, Medicaid applicant deemed to have resources in the
maximum amount distributable to him

) 2 |
" 2 will
2 55
or " 2 2 ) )
2 1
(" (" (
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Trusts established by a third person
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Reimbursement for state-supported trust beneficiaries (571)
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MODIFICATION AND TERMINATION OF TRUSTS

General rule
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Modification
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In re Trust of Stuchell( , (574)
- 4 2
(r # ) T2
E %
! 2 " C 2
/ (575)



Rest. (2d) Trusts § 167(1) cmt. bl -
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(576 n.4)
Reformation and modification for tax advantages (578)
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Reformation
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Equitable deviation
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Trust protectors
E
T ) X( 2 % A (
2 A T P
7T authorizes P, as trust protector, (1) to replace X with another
corporate fiduciary, (2) to approve modifications to the trust’s
administrative and dispositive provisions (including increases to A’s
lifetime share), (3) to terminate the trust, and (4) to select a
successor trust protector.
& E2
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Termination

In re Estate of Brown( > ;- (580)
Ql ) 7 (yes)
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Trustee removal
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POWERS OF APPOINTMENT

INTRODUCTION

Purpose and definition of appointment powers

. 5 )
(589)
<y g2 . ..

3 | ]

Power of appointment is a personal right, not a property interest

Terminology and types of powers

P
P
2 P ) 2 E
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General power
E 2 ) I

see example p. 590
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Special power = any power not a general power (590)
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( 2F P Loring v. Marshall( / ;6

< . (620)

PE 2 2 (591)

Does the appointive property belong to the donor or the donee?

D 2 % (591)
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Irwin Union Bank & Tr. Co. v. Long( & -. (592)
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Could argue that since all Philip had to do was ask, he should be considered

to have a property interest in that 4%
Also cf. 5 )5 (550)—court allowed recourse to funds in a

spendthrift trust in order to satisfy claims for alimony and child support
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Tax considerations for powers
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&D- == . ( 6 . (course pack 106)
2 (595)
GST tax may apply



Estate tax

+ < < . E

Exemption of $3.5m is high enough that most of us don’t have to worry about estate
taxes; affects only the richest 1-2%o

Gift tax

DC present interest
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@ creates a present interest
C - E E
$13k excluded annually E
$1m lifetime exception E
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Generation-skipping transfer tax (GST tax)®
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Q: Where is the property flowing from?
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General theory: there should be a tax levied at every generation

CREATION OF A POWER OF APPOINTMENT

Intent to create a power
3 - (598)




Powers to consume
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Sterner v. Nelson(3 2 ; (598)
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Alternative method of drafting to avoid this problem:
Bank as trustee. Trustee shall distribute all income at least quarterly to Mary
Viola. Trustee has discretion distribute trust corpus to Mary Viola. Any
property remaining at the death of Mary Viola will go to Gladys.

RELEASE OF POWERS OF APPOINTMENT

Release is a relinquishment of the power
1 ") - E

Testamentary power
1 2 H th (602)
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Seidel v. Werner(3 U -6 (603)
5) 2 <
5 ) ) - -
- 4" E )
$

Cannot contract to exercise a testamentary power of appointment in a particular way
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EXERCISE OF POWERS OF APPOINTMENT

Generally

1 -

Uses

- C E E (613 n.1)

+ personal right( property interest
Exercise by residuary clause in donee’s will
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Majority rule: no

Beals v. State Street Bank & Tr. Co.( / -6 (607)
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presumption of exercise (minority rule) (610)
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UPC 8§ 2-608. Exercise of power of appointment (613)
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or 2F

UPC § 2-704. Power of appointment; meaning of specific reference requirement
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Blending clause (blanket-exercise clause)

o (613)
- T (A ( ) )
& ) (& 2 XB
) unless C specific reference
) 2 [E
9 := -
2 - 2) )

Limitations on exercise of a power

General powers (614)
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Special powers
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Fraud on a special power
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Ineffective exercise of a power

Allocation
1
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Capture (617)
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Capture
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FAILURE TO EXERCISE A POWER OF APPOINTMENT

77? 2 7
General rules
@ - < (618)
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Hypo time
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Ilustrates issue: when to determine heirs?

Gap in the trust provisions

Loring v. Marshall( / ;6 (618)
-/ ;o & 2 #
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2 imperative power
2 2 2 ) E
(621 n.1)— C ) -

CONSTRUCTION OF TRUSTS: FUTURE INTERESTS

CLASSIFICATION OF FUTURE INTERESTS

Types of future interests
& (624)

Reversion

2 (625)

Possibility of reverter (625)



Right of entry
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Remainders
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Vested remainders
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Vested remainders with payment postponed
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American courts are split
some say contingent; others say payment postponed
for our purposes = contingent

Contingent remainders

D -
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Majority rule: C takes if B is unmarried at O's death (641 n.4)
preference for early vesting

cf. AO A ( B(2 B ) ( CB
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" (AO A ( 2 - AB+
2 - ) (0]
A 2 - - Must he alive to

have a vested remainder.

Contingent remainder vs. remainder vested subject to divestment
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If Bdies before A(B 2 3 B -

If Cdies before Aor B C can 2 & C -

Condition subsequent vs. condition precedent
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Executory interests
E divesting (628)
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Remainders in default of appointment

> - 2 C (630
n.4)

CONSTRUCTION OF TRUST INSTRUMENTS

Preference for early vesting (common law)
: - - 2 -
") (630)
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- note that this is different from the law of wills
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See First Nat’l Bank (638)

To Afor life, remainder to X
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Acceleration into possession
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- (631)
0 (632)
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In re Estate of Gilbert( 3 U (632)
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Executor: * 2
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Court:* ) N 2 -
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All the beneficiary needs to be able to disclaim is a right, not a property

interest

1 0 (2 - (633)
Remainder interest accelerated

* 2 % * nothing
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Tax issues
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Taxation of remainders (640)
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Transferability
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E.g., “T to Afor life, then to B, but if B dies without issue surviving her, to
C)
Majority rule: C takes only if B dies before A without issue
preference for early vesting

First Nat’l Bank of Bar Harbor v. Anthony( / ; (638)
- ) 2 )) ( (

%
Remainder beneficiaries need not survive life tenants;
no survival requirement implied.
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Multigenerational classes
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A A childrenB
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UPC § 2-707. Future interests in trusts
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GIFTS TO CLASSES
Defining a class gift
: - A" B
- 2F
- 2
)
D o" ) "
=0
- 2 2 ° 2 %
- 2
=0



Gifts of income
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Dewire v. Haveles( / ; (649)
? lincome®
" 4 &84
")
I
court looked to settlor’s intent
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Gifts to children, issue, or descendants
What are “children”?
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equitable adoption
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What if a child dies?

02 C A A
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5 2 A A B
. A B(653)
: 2

review of distributional systems (653-54)

Gifts to heirs

Generally
Issue and descendants are the same.
Heirs are those who would take under intestacy laws.
includes spouse
may be parents, siblings, or others
Heirs of the body = issue, not heirs
Willbanks says don’t use this term

) 7
UPC § 2-711. Future interests in “heirs” and like (660)
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Estate of Woodworth( : 0 (655)
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argument = heirs determined when person dies
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Doctrine of worthier title (660)
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The rule in Shelley’s Case
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The class-closing rule
(1) Physiologically (662)

2 2
4 A ( A
- A
L* 2 )
(2) Rule of convenience (663)
- 2 " 2
4 A ( B A (B )
: A 2 B
+ B 2

The class closes on the earlier of (1) or (2).
Preference for early vesting

Immediate gifts (663)
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Gifts of specific sums (669)
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THE RULE AGAINST PERPETUITIES

SUMMARY OF THE RULE

Classic formulation

3 (inreal or personal property) ) )  (in possession or
interest) 2 -
4 (674)
- H % 2
* A B (mostly this)
3 - ) -
D+ (
a a a
A B C
AP
) 2 - 7
2
- 2 |
A O
) 2 )) l
A
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- A 0<
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CP B

RAP is a rule of proof

. 2 ( (676)
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Modern status
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“Wait and see” reform

) ) " (698)
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THE FERTILE OCTOGENARIAN

Conclusive presumption of fertility

02 C AT ( A
) 2 A ) " B(679)

THE UNBORN WIDOW

Bequests to a spouse not specifically named cause problems
Dickerson v. Union Nat’l Bank of Little Rock(+ % ; (681)
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(683)

THE SLOTHFUL EXECUTOR

Possibility of remote distribution
0 ) A O 2 0 BO

)

RAP AND CLASS GIFTS

The basic rule: all-or-nothing

+ 2) (686)
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Exception: gifts to subclasses
52

Am. Sec. & Tr. Co.v.Cramer(1 - 6 (688)
- - each

) . 2 )
2

Under wait-and-see, interest in all four subclasses would have been valid

Exception: specific sum to each class member

02C G6 . 2 (2 " (689)
- 2 y 2 2 2

APPLICATION OF RAP TO POWERS OF APPOINTMENT

General powers presently exercisable

@ )) 2 ) D+ (690)
- 2 able E
have E
& E

General testamentary powers and special powers

Donee treated as agent of donor (691)

Second-look doctrine
. E E
not a reform measure



Hypotheticals
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Allows you to reference facts that existed when A exercised the power
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CHARITABLE TRUSTS

Distinguished from private trusts

3 2F D+
1 ) 2

+

NATURE OF CHARITABLE PURPOSES

Valid charitable purpose
: 2 | (731)

Shenandoah Valley Na'tl Bank v. Taylor( > 6 (729)

5
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-/ 2
“candy trust”
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Cv PRES (MODIFICATION OF CHARITABLE TRUSTS)
Definition
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(737-38)

Requirements and doctrine
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- 94: 2 2 wasteful (741)
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trust too narrowly drafted  fail
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Inre Neher(3U 0 (738)
-0 2 ( 2 0

P 2
a hit of a stretch . . .

The Buck Trust( -6  (743)
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Barnes Foundation (746)
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DUTIES OF FIDUCIARIES: TRUSTEES AND EXECUTORS

ADMINISTRATIVE POWERS

Powers of an executor

& |
)
2 E
2
Powers of the trustee
3 2 - (777)
2 " 2 " (AL C
X E E B ")
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Trust distributions
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2
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DUTY OF LOYALTY

Requirement of undivided loyalty

V4 2"
V4 2



3
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- " A C B (see below)
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Hartman v. Hartle( 3 ! 0(779)
Violation of duty of loyalty — violator accountable to beneficiaries for

profits
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Rule against self-dealing includes spouses
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2 ) (innocent purchaser)
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Co-trustees
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No-further-inquiry rule
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appreciation damages

(790)
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Trust-pursuit rule

4 ( . . (C
) 2 )
C (782)
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DUTY OF PRUDENCE

Basic components

: - (see 791)
%

Prudent person rule "
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Prudent investor rule " (796)
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Delegation
4 (818)
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Modern rule: delegation OK
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DUTY OF IMPARTIALITY

Trustee must strike fair balance between beneficiaries

7 ) ) ) (821)
- 2
and
Dennis v. R.1. Hosp. Tr. Co.( : ;- (821)
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math was funny (see 826)
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Trustee can’t be passive
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SUBRULES RELATING TO TRUST PROPERTY

Duty to collect and protect trust property

/7 2 (830)

.2 '

Duty to earmark trust property
1 Ll

Duty not to commingle funds with trustee’s own
: *"P2 (831)
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DUTY TO INFORM AND ACCOUNT TO THE BENEFICIARIES

Duty to provide complete and accurate information

Fletcher v. Fletcher( > - (832)
? 2 # 2
? 2 ) 2
(
!
I
I ( C -
L ) L
: 2 -

duty to provide complete and accurate information



